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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

FRINGE BENEFIT GROUP, INC., and

FRINGE INSURANCE BENEFITS,
INC.

Plaintiffs,

Civil Action No. 18-369

FCE BENEFIT ADMINISTRATORS,

INC. and CHRIS PORTER JURY TRIAL DEMANDED

Defendants.
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PLAINTIFFS’ ORIGINAL COMPLAINT

TO THE HONORABLE UNITED STATES DISTRICT COURT JUDGE:

Plaintiffs Fringe Benefit Group, Inc. (“FBG”) and Fringe Insurance Benefits, Inc.
(“FIBI”) (collectively “Plaintiffs”) file this Original Complaint against Defendants FCE Benefit
Administrators, Inc. (“FCE Administrators”) and Chris Porter (“Porter”) (collectively
“Defendants”), and respectfully show the Court as follows:

1.
INTRODUCTION

1. Plaintiffs and Defendants are direct competitors in the marketing, sales, and
administration of benefit plans for employers throughout the United States. This case arises
from the Defendants’ false, misleading, and defamatory advertisements sent to Plaintiffs’
customers across the country in January 2018 and March 2018.

2. Apparently embracing a post-factual marketing tactic, Defendants sent solicitation

letters to Plaintiffs’ customers falsely representing, among other things, that (i) Plaintiffs
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wrongfully “commingle” assets held in trust; (ii) Plaintiffs had been sued in class action lawsuit
for “commingling” trust assets; (iii) Plaintiffs’ customers were “likely” to become defendants in
the class action because they conducted business with Plaintiffs; and (iv) Plaintiffs’ customers
have “significantly greater liability exposure because your plan participates in the commingled
trust.” The solicitation letters touted Defendants’ services and encouraged Plaintiffs’ customers
to contact Defendants regarding their competing services.

3. Plaintiffs seek entry of a permanent injunction and damages for false advertising
and unfair competition under Section 43(a) of the Lanham Act, 15 U.S.C. § 1525(a), and the
Texas common law of business disparagement, defamation, and tortious interference with
existing contracts and prospective business relations.

IL.
PARTIES

4. Plaintiff Fringe Benefit Group, Inc. is a Texas corporation with its principle place
of business at 11910 Anderson Mill Road, Suite 401, Austin, Texas 78726-1113. FBG provides
administrative and recordkeeping services to employee health and welfare benefit plans
established by employers.

5. Plaintiff Fringe Insurance Benefits, Inc. is a Texas corporation with its principle
place of business at 11910 Anderson Mill Road, Suite 401, Austin, Texas 78726-1113. FIBl is a
sales and marketing company that markets health and welfare benefits for FBG.

6. Defendant FCE Benefit Administrators, Inc. is a California corporation with its
principal place of business at 1528 S. El Camino Real, Suite 307, San Mateo, California 94402.
FCE Administrators maintains its operations center at 4615 Walzem Road, San Antonio, Texas

78218-1610. FCE Administrators may be served with citation by serving its registered agent for
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service of process, Steve Porter, 1528 S. El Camino Real, Suite 307, San Mateo, California
94402.

7. Defendant Chris Porter is an individual California resident. He is the Senior Vice
President of Sales and Marketing for FCE Administrators. He may be served with citation by
serving him at 1528 S. El Camino Real, Suite 307, San Mateo, California 94402, or wherever he

may be found.

I11.
JURISDICTION

8. The Court has federal-question jurisdiction over this action pursuant to 28 U.S.C.
§ 1331, because Defendants have violated the Lanham Act, 15 U.S.C. § 1125. The Court has
supplemental jurisdiction over the state-law claims pursuant to 28 U.S.C. § 1367.

9. The Court has personal jurisdiction over Defendants because they regularly
conduct business in Texas; Defendant FCE Administrators maintains its operation center in San
Antonio, Texas; Defendants have established minimum contacts with Texas; and the exercise of
jurisdiction over Defendants does not offend traditional notions of fair play and substantial
justice, as Defendants conduct substantial business in Texas, maintain a nerve center in Texas,
and contract with Texas residents for services performable in whole or part in Texas. Likewise,
Defendants have promoted, marketed, and advertised their services to Texas residents, and the
claims and controversies alleged herein arise directly out of or relate to such activities.

IV.
VENUE

10.  Venue is proper in this judicial district because a substantial part of the events or
omissions giving rise to Plaintiffs’ claims occurred in this judicial district. 28 U.S.C.

§ 1391(b)(2). The claims that form the basis of this action occurred in this judicial district,
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among others, and the harm caused to Plaintiffs by Defendants’ misconduct, including but not
limited to harm to their reputation, was incurred in this judicial district.

V.
STATEMENT OF FACTS

A. Plaintiffs Market and Administer Health and Welfare Benefit Plans

11. Plaintiff FBG provides administrative and recordkeeping services to employee
benefit plans established by employers. Plaintiff FIBI is a sales and marketing company that
markets health and welfare benefits to employers, as well as retirement benefits to employers.
Plaintiffs FBG and FIBI are separate companies with common ownership.

12. FBG offers employers the opportunity to establish stand-alone health and welfare
employee benefit plans governed by the Employee Retirement Income Security Act of 1974, 29
U.S.C. § 1001, et seq. (“ERISA™), through The Contractors Plan Trust (the “Trust”). This
arrangement is a permissible “multiple employer welfare arrangement,” within the meaning of
ERISA § 3(40). The arrangement is fully insured by multiple insurance carriers licensed in the
state in which the employer is located. Each employer in the Trust: (i) enters into a separate
adoption agreement with the Trust, (ii) adopts its own individual, stand-alone health and welfare
plan, (iii) selects coverage from a licensed insurance carrier in its state, and (iv) selects the type
of coverage appropriate for its employees. Pentegra Trust Company (“Pentegra”) currently
serves as the trustee over the Trust. FBG separately reconciles and allocates premiums from the
participating employers and, as required by ERISA, places the premiums in the Trust over which
Pentegra serves as the trustee, until the premiums are paid monthly to the respective insurance

carriers.

PLAINTIFFS’ ORIGINAL COMPLAINT




Case 1:18-cv-00369-LY Document 1 Filed 05/02/18 Page 5 of 28

13.  ERISA defines a fiduciary in functional terms. See ERISA § 3(21)(A). Among
others, a person with discretionary authority or control over assets that belong to employee
benefit plans may be a fiduciary and subject to ERISA’s standards. 1d. Trustees are typically
deemed fiduciaries under ERISA because, at a minimum, they have control over the assets of
plans over which they serve as trustee. The law of trusts guides the federal common-law of
ERISA. In the fiduciary context of trust law, the term “commingle” or “commingling” of assets
has a negative connotation that the alleged fiduciary has breached a fiduciary duty.! Of course,
in the context of multiple employer welfare arrangements under ERISA § 3(40)—the
arrangements at issue here—there is no wrongful “commingling” of assets or breaches of
fiduciary duty. Instead, consistent with ERISA, FBG offers employers the opportunity to
establish stand-alone health and welfare employee benefit plans through the Trust, and FBG
separately reconciles and allocates premiums from each individual participating employer and
employee.

14.  Defendant FCE Administrators is engaged in the business of marketing and
selling health and welfare benefits to employers. It competes directly with Plaintiffs in this
space. It does not compete with Plaintiffs in the retirement benefits business. Defendant Porter

is FCE Administrators’ Vice President of Sales and Marketing, and he is primarily engaged in

! Black’s Law Dictionary defines the term “commingle” as follows: “(Of a fiduciary) to

mix personal funds with those of a beneficiary or client, [usually] in an improper or illegal way.”
BLACK’S LAW DICTIONARY (10th Ed. 2014). It defines “commingling” as:

A mixing together; [especially], a fiduciary’s mixing of personal funds with those of a beneficiary
or client. Commingling is [usually] considered a breach of the fiduciary relationship. Under the
Model Rules of Professional Conduct, a lawyer is prohibited from commingling personal funds
with those of a client. Commingling also occurs when a spouse has mixed his or her separate
property with community property to such an extent that they cannot be separated.

Id.; See also, e.g., WEST’S ENCYCLOPEDIA OF AMERICAN LAW (2nd Ed. 2008).
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the business of marketing and selling FCE Administrators’ services around the country,
including in this judicial district. According to FCE Administrators, it is an “international
benefit provider” with physical locations in ten states, including Texas.?

B. The Chavez Lawsuit Filed Against FBG and FIBI

15. On July 6, 2017, Heriberto Chavez and two other plaintiffs (on behalf of
themselves and a putative class) filed a lawsuit in this district against FBG, FIBI, and Plan
Benefit Services, Inc. (the “Lawsuit”).® A true and correct copy of the Original Complaint in the
Lawsuit is attached hereto as Exhibit 1, and a true and correct copy of the First Amended
Complaint (the “Amended Complaint”) is attached hereto as Exhibit 2.

16. The Lawsuit alleges that FBG* violated ERISA in administering the benefit plans,
specifically by receiving excessive compensation for administering the benefit plans. See, e.g.,
Exhibit 2 at 99 14, 74, 89, 95, 104, 132. FBG and FIBI specifically denied this assertion and
others in both their first and second motions to dismiss, which were filed on October 6, 2017 and

January 15, 2018, respectively. See Exhibit 3; Exhibit 4.

17.  For purposes of the case at bar, the most important aspect of the Lawsuit is what
is not alleged in it: the Lawsuit does not allege that FBG or FIBI wrongfully “commingled”
customers’ plans into a “single arrangement” or inappropriately “commingled” the assets of any
plan. Nor does the Lawsuit allege or threaten that FBG’s or FIBI’s customers are liable for any

alleged ERISA violations or may become defendants in the Lawsuit. To the contrary, the

2 https://www.fcebenefits.com.

3 The Lawsuit is captioned Chavez, et al. v. Plan Benefit Servs., Inc., et al., No. 1:17-CV-

00659-SS (W.D. Tex. 2017).

4 Although FBG administers the benefit and retirement plans, the Chavez plaintiffs seek to

hold FIBI and Plan Benefit Services, Inc. liable based on the contention that “the three entities are so
closely related to be interchangeable.” Exhibit 2 at § 47. Defendants deny this assertion.
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Lawsuit does not name the Chavez plaintiffs’ employer in the Lawsuit, much less name FBG’s or
FIBI’s other unrelated customers as defendants in either the Original Complaint or the Amended
Complaint. And the deadline to add defendants in the Lawsuit has expired.

18. Notably, on October 6, 2017, FBG and FIBI moved to dismiss the Lawsuit, and
on November 7, 2017, the Court dismissed the Lawsuit because the Chavez plaintiffs lacked
constitutional and statutory standing, and they failed to provide any support for their allegations
that FBG or FIBI charged more than reasonable compensation for the services provided. A true
and correct copy of the Order Granting the Motion to Dismiss is attached hereto as Exhibit 5.
Specifically, Judge Sam Sparks ruled as follows in dismissing the Lawsuit: “[T]he plaintiffs’
allegations in their complaint as well as in plaintiffs’ opposition to defendants’ Motion to
Dismiss ring only with argumentative opinions and without any specific allegations of fact on
standing of the name[d] plaintiffs, any allegations of liability or damages.” Id. at 3.

19. Judge Sparks dismissed the Lawsuit without prejudice, and the Chavez plaintiffs
filed the Amended Complaint on December 4, 2017. See Exhibit 2. On January 15, 2018, FBG
and FIBI moved to dismiss the Amended Complaint. The parties have fully briefed the issue,
and the Court’s decision is pending.

C. Defendants Sent Numerous Commercial Solicitations to Plaintiffs’ Customers
Purporting to “Notify” Them of the Chavez Lawsuit.

20. In what can only be described as a desperate effort to capitalize on the filing of
the Lawsuit against its competitors and to mislead Plaintiffs’ customers, Defendants FCE
Administrators and Porter sent letters to Plaintiffs’ customers across the country, including in
this judicial district, on January 25, 2018, entitled “Notification of a Class Action Lawsuit” (the

“First Solicitation Letter”). A true and correct copy of the First Solicitation Letter is attached
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hereto as Exhibit 6. In a thinly veiled attempt to misappropriate Plaintiffs’ customers through
false, misleading, and defamatory statements, Defendants FCE Administrators and Porter
asserted in the First Solicitation Letter that FIBI—a marketing company that does not administer
any plans—and its “affiliates” had “commingle[d] assets of well over 100 separate benefit
plans.” See id. at § 1. This factual assertion is demonstrably false; FBG does not wrongfully
“commingle” any benefit plans, and FIBI is a marketing company that does not administer
benefit plans and therefore cannot “commingle” any plans or assets.

21.  Defendants also falsely alleged in the First Solicitation Letter that the
“commingling” claims in the Lawsuit—claims that do not exist anywhere in the Lawsuit—posed
serious legal risks for Plaintiffs’ customers. Notably, the word “commingle” does not even
appear in the Lawsuit, much less form a basis for the Chavez plaintiffs’ claims in the Lawsuit.

22.  After making these false and deceptive statements, Defendants then turned to
shamelessly soliciting Plaintiffs’ customers, asserting in the First Solicitation Letter that FCE
Administrators does not commingle assets, unlike Plaintiffs, and encouraging Plaintiffs’
customers to “contact [Defendant Porter] directly at (650)-291-4202 or by email at
cporter@fcebenefit.com” to “discuss FCE’s services for your welfare benefit plan.” Id.
Defendant Porter signed the letter.

23. The First Solicitation Letter also attached an advertisement entitled, “WHY
CHOOSE FCE?” Id. The advertisement publicized FCE Administrators’ purported “growth,”
“strength,” and “stability,” and it encouraged recipients of the First Solicitation Letter to contact
“Chris Porter, VP Sales and Marketing, cporter@fcebenifits.com 650.291.4202.” 1d.

24. Plaintiffs discovered the existence of the First Solicitation Letter from their

concerned customers. In fact, shortly after Defendants sent the First Solicitation Letter, Plaintiffs
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began hearing from their customers and brokers who received the letter with questions, concerns,
and worries arising from the false and deceptive content of the letter. By way of example only,
FBG received an email from a concerned customer on January 29, 2018, which attached a copy
of the First Solicitation Letter and stated to FBG: “We received the attached notice in the mail
today. Can you please advise if this affects our plan, our participants or if we have to take any
action?” On January 29, 2018, FBG received another email from a broker regarding an
upcoming call with a highly valued client, stating that they needed to discuss “the attached
marketing piece [the First Solicitation Letter] the [client] group received from a competitor,” and
that “[a]ny formal response from FIBI would be welcomed.” Similarly, FBG was provided with
a facsimile from a client on January 31, 2018, which attached the First Solicitation Letter and
stated: “Received this—what is this??” FBG received a related inquiry on January 31, 2018,
from a broker regarding FBG’s customer who received the First Solicitation Letter. On February
7, 2018, another broker was contacted by FBG’s client stating that it had received the First
Solicitation Letter and inquiring about the Lawsuit.

25.  As a result of Defendants’ false and deceptive advertisements, on or about
February 9, 2018, Plaintiffs, through counsel, sent a cease-and-desist letter to Defendants (the
“First Demand Letter””), warning Defendants that the First Solicitation Letter was “riddled with
statements that [Plaintiffs] would assert, based on easily obtainable evidence, were made with
reckless disregard for the truth and with the intent of causing reputational harm to [Plaintiffs] and
interfering with [Plaintiffs’] business contracts.” The First Demand Letter also demanded that
Defendants retract the statements in the First Solicitation Letter. A true and correct copy of the
First Demand Letter is attached hereto as Exhibit 7. Defendants responded to the First Demand

Letter by email dated February 23, 2018, refusing to correct, clarify, or retract any of the
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falsehoods in the First Solicitation Letter. Instead, Defendants boldly stated that the First
Solicitation Letter contained only “unequivocal, undisputed and easy to prove facts.”

26.  Undeterred by the fact that their First Solicitation Letter contained demonstrably
false and defamatory statements, Defendant sent another, essentially identical letter to Plaintiffs’
customers dated March 1, 2018 (the “Second Solicitation Letter”). A true and correct copy of

the Second Solicitation Letter is attached hereto as Exhibit 8. Defendant Porter also signed the

Second Solicitation Letter, and the letter again encouraged Plaintiffs’ customers to “contact
[Defendant Porter] directly at (650)-291-4202 or by email at cporter@fcebenefit.com” to
“discuss FCE’s services for your welfare benefit plan.” Id. The First Solicitation Letter and the
Second Solicitation Letter are referred to herein collectively as the “Solicitation Letters.”
Defendant Porter’s statements in the Solicitation Letters were within the scope of his authority as
the Vice President of Sales and Marketing for FCE Administrators and they were in furtherance
of FCE Administrator’s business.

27. Shortly after Defendants sent the Second Solicitation Letter, Plaintiffs again
began to hear from their customers and brokers who received the letter with questions, concerns,
and worries arising from the false and deceptive content of the letter. By way of example only,
on March 15, 2018, a broker asked on behalf of one of FBG’s clients for FBG to “provide an
official response [to the Solicitation Letters] as part of our due diligence.” That same day, FBG
received a call from another client “freaked out” by the false statements in the Solicitation
Letters. Similarly, on March 19, 2018, another client contacted FBG via email who attached the
Second Solicitation Letter to the email and asked: “What is this about?” On March 20, 2018,
FBG was contacted again by a broker on behalf of an FBG customer; that customer forwarded a

copy of the Second Solicitation Letter and stated: “We keep receiving correspondence like the

PLAINTIFFS’ ORIGINAL COMPLAINT

10



Case 1:18-cv-00369-LY Document 1 Filed 05/02/18 Page 11 of 28

attached. Is this merely a solicitation, or is there a problem that we should be aware of at this
time?”

28. On April 12, 2018, Plaintiffs sent another letter to Defendants demanding a
correction, clarification, or retraction of the Solicitation Letters (the “Second Demand Letter”).
A true and correct copy of the Second Demand Letter is attached hereto as Exhibit 9. To date,
Defendants have failed to respond to the Second Demand Letter, much less correct, clarify, or
retract their false, defamatory, and deceptive Solicitation Letters.

29. The Solicitation Letters contain the following false, defamatory, deceptive, and

misleading statements of fact:

False Statement of Fact in the Solicitation Letters

e “FIBI has bundled your plan into the Contractors Plan Trust, a trust
that commingles assets of well over 100 separate benefit plans.”
Exhibit 6 at § 1; Exhibit 8 at q 1 (emphasis added).

e “A class action lawsuit was filed in Texas against FIBI ... raising
issues potentially applicable to all of the plans in the commingled
trust.” Id. (emphasis added).

e “We thought you should know about of the existence of the lawsuit
that you may have significantly greater liability exposure because
your plan participates in the commingled trust....” Id. (emphasis

added).

e “[A]ll the plans have participated in the commingled trust on virtually
the same terms, all paying the same level of fees.” Id. (emphasis
added).

e “It is very possible, if not likely, that the employers sponsoring the
participating plans will be joined as defendants in the case on the basis
that the employers contracted with FIBI to provide administrative
services for their plans for an unreasonable amount of fees. This
suggests that every employer that sponsors a plan that is participating
in the Contractors Plan commingled trust likely has some liability
exposure in this lawsuit. This is a consequence of FIBI’s practice of
commingling its clients into a single arrangement.” Id. (emphasis
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added).

e “[P]lacing up to hundreds of benefit plans into a single arrangement is
a high risk approach that potentially exposes all employers to similar
liability if the lawsuit is successful.” Id.

30. The Defendants distributed the Solicitation Letters throughout the United States,
including in this judicial district, to customers that have established (or are interested in
establishing) health and welfare arrangements for their employees utilizing Plaintiffs’ services.
Those letters contain false, deceptive, and defamatory statements—both directly and by
implication—arising out of the sale of Plaintiffs’ services and the attempted and potential sale of
Defendants’ services to Plaintiffs’ customers in a commercial transaction. The intended
audience of the Solicitation Letters were Plaintiffs’ customers and Defendants’ potential
customers throughout the country that have established (or are interested in establishing) health
and welfare arrangements for their employees through the Trust. Defendants made these false
and misleading statements to obtain an unfair competitive advantage over Plaintiffs.
Defendants’ actions constitute a knowing attempt by Defendants to misappropriate Plaintiffs’
current and potential customers. In sending the letters, Defendants knew the recipients had
contracts with Plaintiffs; indeed, Defendants targeted the recipients precisely because they had
contracts with Plaintiffs. Defendants intended to cast doubt on the quality of Plaintiffs’ services
in order to misappropriate Plaintiffs’ customers.

31.  In addition to the Solicitation Letters, upon information and belief, Defendants
published the above-referenced false, defamatory, and deceptive statements orally in the
marketplace to brokers, customers, and potential customers of Plaintiffs between January 2018

through present.
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i. The Solicitation Letters falsely and deceptively represent that Plaintiffs
disregard the integrity of each of their customers’ distinct plans and the
assets of each distinct plan.

32.  As set forth above, the Solicitation Letters assert that Plaintiffs “bundled your
plan into the Contractors Plan Trust, a trust that commingles assets of well over 100 separate
benefit plans.” See Exhibit 6 at 9 1; Exhibit 8 at 41 (emphasis added). Plaintiffs do not
wrongfully “commingle” assets of separate benefit plans; instead, as Defendants’ know, ERISA
permits the assets of multiple plans to be placed into a trust fund, provided that each plan’s assets
are accounted for separately, which was done in this case.’

33.  Defendants also falsely claimed in the Solicitation Letters that “all plans have
participated in the commingled trust on virtually the same terms, all paying the same level of
fees.” Id. (emphasis added). This statement is absolutely and demonstrably false. Each of
Plaintiffs’ customers establishes a stand-alone health and welfare benefit plan for its employees
by entering into separate adoption agreements with the Trust.

34. In an effort to misappropriate Plaintiffs’ customers through outright deceit,
Defendants state in the Solicitation Letters that “[iJt is very possible, if not likely, that the
employers [i.e., Plaintiffs’ customers and the recipients of the Solicitation Letters] sponsoring the
participating plans will be joined as defendants in the [Chavez] case . . . .” Id. (emphasis added).
Doubling down on this misrepresentation, Defendants stated that the Lawsuit could

“significantly” increase Plaintiffs’ customers’ “liability exposure.” ld. Defendants falsely

> Notably, Defendants’ own website purports to provide consumers guidance on ERISA.

See https://www.fcebenefits.com/Compliance/ERISA. As Defendants explain on their website, but failed
to mention in the Solicitation Letters, “ERISA requires plans to provide participants with plan
information including important information about plan features and funding; provides fiduciary
responsibilities for those who manage and control plan assets; requires plans to establish a grievance and
appeals process for participants to get benefits from their plans; and gives participants the right to sue for
benefits and breaches of fiduciary duty.” Id.
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conclude that “[t]his is a consequence of [Plaintiffs’] practice of commingling its clients into a
single arrangement.” ld. (emphasis added). As set forth above, this statement is completely
false and unabashedly deceptive. These statements, directly or by implication, falsely and
deceptively inform Plaintiffs’ customers that they will “likely” be exposed to legal liability by
conducting business with Plaintiffs. Plaintiffs’ customers are not defendants in the Lawsuit, and,
in fact, when the Chavez plaintiffs were afforded an opportunity to amend their complaint, they
did not add any new defendants to the lawsuit.® Moreover, the Chavez plaintiffs’ employer was
not even joined as a defendant in the Lawsuit, showing the absurdity of Defendants’ false
statement that completely unrelated customers of Plaintiffs would “likely” be joined as
defendants in the Lawsuit.

35.  Defendants then moved from scare tactics to trying to close the sale by attempting
to distinguish FCE Administrators’ services from Plaintiffs’ services. In this regard, Defendants
falsely and deceptively claimed in the Solicitation Letters that Plaintiffs’ placement of “hundreds
of benefit plans into a single arrangement is a high risk approach that potentially exposes all
employers to similar liability if the lawsuit is successful.” See Exhibit 6 at 2; Exhibit 8 at 2
(emphasis added). As set forth above, this scare tactic is absolutely false and deceptive; indeed,
those false allegations do not form a basis for alleged liability in the Chavez Lawsuit, and
Plaintiffs’ customers were never targets in the Chavez Lawsuit. After setting up this strawman
argument, Defendants then deceptively purport to compare their services to Plaintiffs’ services:

“[FCE Administrators] provides welfare benefit administration services to federal contractors in

6 The Chavez plaintiffs’ deadline to add new parties expired on April 16, 2018.

Unsurprisingly, the Chavez plaintiffs did not add any new defendants to the Lawsuit, much less the
customers of Plaintiffs (and recipients of the Solicitation Letters) with no connection to the Lawsuit.
Equally unsurprising, to date the Defendants have failed to disclose this fact to the recipients of the
Solicitation Letters. Such a disclosure would, of course, further reveal the falsity of Defendants’
Solicitation Letters and their intent to deceive.
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a manner that avoids the type of liability exposure associated with the FIBI commingled
arrangement.” 1d. 9§ 1.
ii. The Solicitation Letters purport to “notify” Plaintiffs’ customers

about the Chavez Lawsuit, but Defendants intentionally omitted
critical information.

36.  While the Solicitation Letters contain pages of false, misleading, and defamatory
statements and advertisements, they fail to disclose even the most basic truth: the Lawsuit does
not even contain the word “commingle,” much less allege that Plaintiffs “commingled”
customers’ plans into a “single arrangement” or that Plaintiffs “commingled” the assets of the
plans. Instead, the Lawsuit, brought by three employees of one of FBG’s customers that
established benefits and retirement plans for its employees, alleges that FBG charged more than
reasonable compensation for the services provided to the benefit plans. See Exhibit 2. But
Defendants knew these facts, as evidenced by the fact that: (i) they attached the first page of the
Lawsuit to the Solicitation Letters; and (ii) they received the First Demand Letter and Second
Demand Letter setting forth the falsity of their statements. And, of course, even the first page of
the Lawsuit reveals that it does not complain about the “commingling” of assets; instead, the
Lawsuit complains that “[a]ll fees are excessive relative to the minimal services actually
provided by Defendants.” There is no mention in the first page of the Lawsuit—or anywhere
else in the Lawsuit—about commingling assets, much less an allegation about liability for
inappropriately commingling assets, as Defendants indicate in their Solicitation Letters.

37. The information that Defendants intentionally omitted from the Solicitation
Letters is noteworthy for another reason: On November 7, 2017 (nearly two months before

Defendants sent the First Solicitation Letter and nearly four months before the Second
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Solicitation Letter), Judge Sparks dismissed the Lawsuit in its entirety. In discussing the Lawsuit
in a truthful manner and to provide the reader with context, the Defendants should have disclosed
that Judge Sparks dismissed the Lawsuit and ruled that “the plaintiffs’ allegations in their
complaint as well as in plaintiffs’ opposition to defendants’ Motion to Dismiss ring only with
argumentative opinions and without any specific allegations of fact on standing of the name[d]
plaintiffs, any allegations of liability or damages.” See Exhibit 5. The Defendants also should
have disclosed that the Plaintiffs denied the allegations in the Lawsuit. This information would,
of course, run counter to Defendants’ false narrative and their attempt to unlawfully solicit
Plaintiffs’ customers. Defendants purposefully omitted this material information and instead
simply attached the first page of the then-dismissed Lawsuit to the Solicitation Letters. See

Exhibit 6; Exhibit 8.

38. The Defendants also omitted from the Solicitation Letters the fact that, after the
Chavez plaintiffs filed an amended complaint, FBG and FIBI again moved to dismiss the claims
and a decision remains pending.” A true and correct copy of the Docket Sheet from the Lawsuit
1s attached hereto as Exhibit 10.

39. Defendants also sought to frighten Plaintiffs’ customers into doing business with
Defendants by falsely claiming that the customers are “likely” to be named as defendants in the
Lawsuit. This claim is baseless. In fact, the employer of the three lead plaintiffs in the Lawsuit
was not even named as a defendant in the Lawsuit. The representation that other unrelated

employers who engaged FBG are “likely” defendants is blatantly false.

7 As set forth above, the Chavez plaintiffs’ Amended Complaint does not add any

additional defendants to the Lawsuit, and the deadline to do so has expired.
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40. Defendants’ false and misleading statements in the Solicitation Letters are
harmful to fair competition and are causing, and will continue to cause, on information and
belief, Plaintiffs to suffer irreparable injury in the form of decreased consumer confidence, lost
sales, harm to reputation, and damage to goodwill. Plaintiffs have been forced to spend, and will
continue to spend, significant funds and resources to counteract the inaccuracies in the
Solicitation Letters. Plaintiffs’ injury is particularly potent since Plaintiffs and Defendants are

direct competitors in the marketplace.

VI
CAUSES OF ACTION

A. Count One: Violations of Section 43(a) of the Lanham Act, 15 U.S.C. § 1125

41.  Plaintiffs incorporate all prior paragraphs herein by reference.

42. Section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a), prohibits, among other
things, “false or misleading descriptions of fact, or false or misleading representation of fact
which . . . in commercial advertising or promotion, misrepresents the nature, characteristics, [or]
qualities . . . of . . . goods, services, or commercial activities.” 15 U.S.C. § 1125(a)(1)(B).

43, Defendants, in connection with Plaintiffs’ services and Defendants’ services,
used false and misleading descriptions and representations of fact in a commercial advertisement
or promotion via the Solicitation Letters (and oral communications containing the same
falsehoods) that misrepresented the nature, characteristics, and qualities of Plaintiffs’ and
Defendants’ services and commercial activities. Indeed, as set forth above, Defendants falsely
advertised and promoted in the Solicitation Letters that, among other things, Plaintiffs
wrongfully “commingled” trust assets and exposed their customers to substantial liability, which

are blatant misrepresentations of the nature, characteristics, and quality of Plaintiffs’ services. In
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addition, Defendants misleadingly described the Lawsuit and the allegations therein in order to
advertise and promote their services over Plaintiffs’ services by representing that the Lawsuit
was based on the “commingling” of trust assets and that Plaintiffs’ customers are “likely”
defendants in the Lawsuit as a result of conducting business with Plaintiffs. Defendants also
provided Plaintiffs’ customers with a misleading description of the Lawsuit by failing to disclose
that, prior to Defendants’ circulation of the Solicitation Letters, the federal court
unceremoniously dismissed the Lawsuit in its entirety.

44. Defendants’ actions were taken in the course of their engagement in interstate
commerce, among their offices in ten states, in the sale and solicitation of services across state
lines.

45. Defendants’ statements about Plaintiffs’ and Defendants’ services actually
deceived or are likely to deceive a substantial segment of consumers. As set forth herein, a
number of Plaintiffs’ customers have already been deceived by Defendants’ misleading
Solicitation Letters. Defendants’ continuous misrepresentations, undeterred by the Plaintiffs’
First Demand Letter and Second Demand Letter, were willful, intentional, and made with
deceptive intent, making this an exceptional case. These false statements about Plaintiffs’ and
Defendants’ services are material to consumers’ purchasing decisions.

46. Defendants’ misrepresentations were made in the context of commercial
solicitation, promotion, and/or advertisement. The Solicitation Letters purported to favorably
compare Defendants’ services to Plaintiffs’ services by falsely claiming that Plaintiffs engaged in
wrongful “commingling” of the individually established plans or their assets and that Defendants
did not. Defendants then expressly invited Plaintiffs’ customers to contact Defendants to discuss

their competing services. The First Solicitation Letter also attached a one-page “WHY
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CHOOSE FCE” brochure, touting its purported “growth,” “strength,” and “stability.” See
Exhibit 6.

47. Defendants’ misrepresentations have deceived and are likely to deceive
Plaintiffs’ customers into believing, among other things, that Plaintiffs have inappropriately
“commingled” funds, that Plaintiffs’ services are of a poor or inferior quality, that Plaintiffs have
been sued for wrongfully “commingling” funds, and that Plaintiffs’ customers are likely to be
brought into the Lawsuit as defendants because they have conducted business with Plaintiffs.
The Defendants have willfully, knowingly, and intentionally made false descriptions in
advertising and promotion via the Solicitation Letters (and in oral recitations of same), and
unless permanently enjoined by the Court, will continue to deceive, mislead, and confuse
consumers into believing that, among other things, Plaintiffs’ services are inferior, unsafe, risky,
ineffective, and unsuitable for their intended purpose. The Defendants’ false and deceptive
advertising and promotion via the Solicitation Letters (and in oral recitations of same) is clearly
intended to cause consumers to stop conducting business with Plaintiffs and to opt instead to
conduct business with Defendants.

48. Defendants’ misrepresentations are particularly harmful due to the fiduciary
context of trust law. In this context, the term “commingle” or “commingling” of assets has a
connotation that the alleged fiduciary has breached a fiduciary duty. As set forth above, in the
multiple employer welfare arrangements at issue here, there is no wrongful “commingling” of
assets or breaches of alleged fiduciary duties. Instead, consistent with ERISA, FBG offers
employers the opportunity to establish stand-alone health and welfare employee benefit plans
through the Trust, and FBG separately reconciles and allocates premiums from each individual

participating employer and employee. Defendants fully intended to use the term “commingle” in
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a negative context to falsely raise doubt among Plaintiffs’ customers that Plaintiffs’ arrangement
violates ERISA’s permissible standards with respect to trust funds.

49.  As a direct result of Defendants’ unlawful acts and practices, Defendants have
caused, are causing, and unless permanently enjoined by the Court will continue to cause,
immediate and irreparable harm to Plaintiffs.

50. As a direct and proximate result of Defendants’ unlawful acts, Plaintiffs have
suffered, are suffering, and will continue to suffer damages to their business, reputation,
consumer confidence, goodwill, and, upon information and belief, the loss of sales and profits
that Plaintiffs would have made but for the Defendants’ wrongful acts.

51.  Defendants have acted in bad faith and have willfully engaged in false advertising
and promotion with the intent to injure Plaintiffs and to deceive the consuming public. In

addition to damages and injunctive relief, Plaintiffs are entitled to costs and attorneys’ fees.

B. Count Two: Business Disparagement
52.  Plaintiffs incorporate all of the proceeding paragraphs herein by reference.
53. In both the Solicitation Letters and through oral communications of the

falsehoods contained in those letters, Defendants published false and disparaging words about
Plaintiffs’ economic interest. Defendants falsely claimed, for instance, that Plaintiffs wrongfully
“commingled” trust assets; Defendants inaccurately claimed the Plaintiffs operate an unduly
risky business that poses danger to their customers; Defendants misleadingly described the
Lawsuit in order to suggest that it was based on the wrongful “commingling” of trust assets; and
Defendants falsely stated that Plaintiffs’ customers would likely become defendants as a result of
doing business with Plaintiffs. Defendants also gave Plaintiffs’ customers a misleading

description of the Lawsuit by failing to disclose that, prior to Defendants’ circulation of the
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Solicitation Letters, the federal court dismissed the Lawsuit in its entirety. The Solicitation
Letters, taken as a whole, create a substantially false and defamatory impression by omitting
material facts and juxtaposing facts in a misleading manner.

54.  Defendants’ statements were made with malice. Defendants sent the Solicitation
Letters to Plaintiffs’ customers—even after Plaintiffs sent the First Demand Letter to
Defendants—with the intent to interfere with Plaintiffs’ economic interests. The Solicitation
Letters purported to favorably compare Defendants’ services to Plaintiffs’ services by falsely
claiming Plaintiffs wrongfully engaged in “commingling” and the Defendants did not.
Defendants then expressly requested Plaintiffs’ customers to contact Defendant Porter to discuss
Defendants’ competing services. To make the solicitation abundantly clear, the First Solicitation
Letter attached a one-page “WHY CHOOSE FCE” brochure, touting its purported “growth,”
“strength,” and “stability.” See Exhibit 6. Despite receiving the First Demand Letter and the
Second Demand Letter, the Defendants have refused to correct, clarify, or retract their false and
defamatory statements. Defendants sent the Solicitation Letters with ill will and with an intent to
interfere with Plaintiffs’ economic interest.

55.  Defendants also sent the Solicitation Letters with actual knowledge that they were
false and misleading, or with reckless disregard for whether they were true. There is no basis in
fact for Defendants’ claims that Plaintiffs wrongfully “commingled” trust assets or that their
business model posed undue risk to customers. Likewise, Defendants acted, at a minimum,
recklessly in sending the Solicitation Letters and by failing to disclose basic information about
the Lawsuit, such as the Plaintiffs’ denial of the accusations and the Court’s dismissal of the
Lawsuit. For the same reasons that the statements were made with malice, they were made

without privilege.
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56. Defendants’ publication of their misrepresentations caused special damages to
Plaintiffs, including but not limited to, upon information and belief, the loss of customers and
sales, loss of business, and expenses in counteracting the false Solicitation Letters. Because
Defendants’ misconduct set forth herein was committed with gross negligence, malice, and/or

fraud, Plaintiffs seek an award of exemplary damages against Defendants.

C. Count Three: Libel and Libel Per Se

57.  Plaintiffs incorporate all of the proceeding paragraphs herein by reference.

58.  Defendants’ Solicitation Letters published false statements of objectively
verifiable facts referring to Plaintiffs. For instance, Defendants falsely claimed that Plaintiffs
wrongfully “commingled” trust assets and conducted business in an unduly risky fashion, which
exposed Plaintiffs’ customers to significant legal exposure. In addition, the Solicitation Letters
misleadingly described the Lawsuit in order to suggest that it was based on wrongful
“commingling” of trust assets and that Plaintiffs’ customers were “likely” to become defendants
in the Lawsuit as a result of conducting business with Plaintiffs. Defendants additionally gave
Plaintiffs’ customers a misleading description of the Lawsuit by failing to disclose that, prior to
Defendants’ circulation of the Solicitation Letters, the Plaintiffs denied the accusations and the
Court dismissed the Lawsuit in its entirety.

59.  Defendants’ false statements and omissions were defamatory and particularly
harmful due to the fiduciary context of trust law. In this context, the term “commingle” or
“commingling” of assets has a connotation that the alleged fiduciary has breached a fiduciary
duty. Defendants fully intended to use the term “commingle” in this negative context to falsely
raise doubt among Plaintiffs’ customer base that Plaintiffs’ arrangement violates ERISA’s

standards and exposes customers to liability. As such, Defendants are liable for libel per se,
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since Defendants’ statements do (and were reasonably calculated to): (i) injure Plaintiffs’
reputations and expose them to public contempt, ridicule, and financial injury; (ii) impeach
Plaintiffs’ honesty, integrity, virtue, and reputation; and (iii) injure Plaintiffs in their profession,
occupation, and business reputation.

60.  Moreover, Defendants made these false statements with actual knowledge of their
falsity or with reckless disregard for the truth, and certainly with negligence. There is no basis
for Defendants’ claims that Plaintiffs wrongfully “commingled” trust assets—and Plaintiffs
pointed this out to Defendants in their First Demand Letter and Second Demand Letter.
Likewise, Defendants acted, at a minimum, recklessly by failing to disclose basic information
about the Lawsuit, such as the Plaintiffs’ denial of the accusations or the Court’s dismissal, with
harsh language, of the Original Complaint in the Lawsuit. Defendants knew that their
defamatory statements and omissions were likely to injure Plaintiffs in the conduct of their
business by tarnishing their reputations and deterring customers from doing business with them.

61.  Defendants’ statements were made without justification or privilege and
constitute libel and libel per se.

62. As a direct and proximate result of Defendants’ libelous publications in the
Solicitation Letters, Plaintiffs have suffered, are suffering, and will continue to suffer irreparable
damages to their business, reputation and goodwill, and, upon information and belief, the loss of
sales and profits that Plaintiffs would have made but for Defendants’ misconduct. Further,
because Defendants committed libel per se, they are strictly liable and damages are presumed.

63.  Plaintiffs have also suffered significant pecuniary injury. Defendants’

misrepresentations have caused, and are likely to cause, competitive or commercial injury and
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special damages to Plaintiffs through, upon information and belief, the loss of customers and
harm to reputation and goodwill.
64.  Because Defendants’ misconduct set forth herein was committed with gross

negligence, malice, and/or fraud, Plaintiffs seek an award of exemplary damages against

Defendants.
D. Count Four: Tortious Interference with Existing Contracts
65.  Plaintiffs incorporate all of the proceeding paragraphs herein by reference.
66.  Plaintiffs have valid contracts with customers of their benefits program,

marketing, and administrative services who received Defendants’ Solicitation Letters (and
Defendants’ oral recitations of same).

67.  Defendants willfully and intentionally interfered with those contracts. Defendants
sent the Solicitation Letters and orally communicated the false and misleading information in the
letters with the intent to interfere with Plaintiffs’ economic interests. In fact, the Defendants
specifically targeted Plaintiffs’ customers precisely because they had contracts with Plaintiffs.
The Solicitation Letters and the oral repetitions of that content purported to favorably compare
Defendants’ services to Plaintiffs’ services by falsely claiming Plaintiffs engaged in wrongful
“commingling” and Defendants did not. Defendants then expressly invited Plaintiffs’ customers
to contact Chris Porter to engage Defendants’ competing services. The Solicitation Letters also
falsely informed Plaintiffs’ customers that Plaintiffs operated an unduly risky business that
exposed them to significant liability for conducting business with Plaintiffs. The First
Solicitation Letter sent to Plaintiffs’ customers also attached a one-page “WHY CHOOSE FCE”

brochure, touting its supposed “growth,” “strength,” and “stability.” Exhibit 6.
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68.  Plaintiffs have suffered pecuniary injury as a result of Defendants’ misconduct.
Defendants’ misrepresentations have caused, and are likely to continue to cause, competitive or
commercial injury to Plaintiffs through, on information and belief, the loss of existing contracts
as a result of Defendants’ Solicitation Letters (and oral recitations of same). Further,
Defendants’ misconduct hindered Plaintiffs’ performance of their contracts by making
performance more burdensome, difficult, and expensive. Because Defendants’ misconduct set
forth herein was committed with gross negligence, malice, and/or fraud, Plaintiffs seek an award

of exemplary damages against Defendants.

E. Count Five: Tortious Interference with Prospective Relations
69.  Plaintiffs incorporate all of the proceeding paragraphs herein by reference.
70. There was a reasonable probability that Plaintiffs would have entered into new or

extended business relationships with existing customers and new business relationships with new
customers absent Defendants’ intentional interference with those relationships through the
Solicitation Letters with customers and phone calls to brokers, customers, and prospective
customers reiterating the same false information contained in the letters.

71. Defendants intentionally interfered with these prospective relations by sending the
Solicitation Letters and orally reciting same. Defendants intended to interfere with these
relationships and knew their interference was certain or substantially certain to occur as a result
of their misconduct. Plaintiffs informed Defendants of such in the First Demand Letter and
Second Demand Letter.

72. Defendants’ misconduct, as set forth above, in violating the Lanham Act,

committing business disparagement, and defaming Plaintiffs constitutes independently tortious
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and unlawful conduct. Further, Defendants made fraudulent statements about Plaintiffs in the
Solicitation Letters, as set forth herein.

73.  Defendants’ interference with Plaintiffs’ prospective customers and existing
customers who were going to renew or extend their relationships with Plaintiffs proximately
caused injury to Plaintiffs. Upon information and belief, Plaintiffs have suffered actual damage
and loss as a result of Defendants’ tortious interference with prospective relations. Further,
because Defendants’ misconduct set forth herein was committed with gross negligence, malice,

and/or fraud, Plaintiffs seek an award of exemplary damages against Defendants.

VII.
CONDITIONS PRECEDENT

74.  All conditions precedent to Plaintiffs’ claims have occurred, been performed, or

are excused from performance.

VIII.
JURY DEMAND

75.  Plaintiffs demand a jury trial on all triable issues.

IX.
PRAYER

76. Plaintiffs respectfully request the following relief:

a. all actual, consequential, and special damages caused by Defendants’ misconduct
set forth herein;

b. that the Defendants account for and pay to Plaintiffs any and all profits derived by
the Defendants from the publication of the Solicitation Letters and/or all other
false or misleading representations to consumers about the nature, quality, or
characteristics of Plaintiffs’ services;

c. for permanent injunctive relief prohibiting Defendants and their agents, officers,

employees, servants, and those in privity with them, from making, disseminating,
or causing to be made or disseminated any further false or misleading statements
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regarding Plaintiffs’ services, business practices, the Lawsuit, or Plaintiffs’
alleged wrongful commingling of trust assets;

d. an order that Defendants publish and send to the recipients of the Solicitation
Letters a corrective statement to dispel the false and deceptive statements and

impressions created by their false statements;

e. for attorneys’ fees, costs, and expenses from Defendants according to law,
including 15 U.S.C. § 1117(a), Texas law, and in this Court’s equitable discretion;

f. for pre- and post-judgment interest according to law;

g. in light of the willful, grossly negligent, fraudulent, malicious, and intentional
nature of Defendants’ conduct, Plaintiffs recover from Defendants
punitive/exemplary damages in an amount to be determined at trial; and

h. for all other and further relief, at law and/or in equity, special or general, as the

Court may deem just and proper.

DATED: April __ ,2018.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

Heriberto Chavez; Evangelina Iiscarcega, Civil Action No. 1:17-cv-00659
as the legal representative of her son, Jose
Escarcega; and Jorge Moreno, ERISA Class Action

Plaintiffs,

Plan Benefit Services, Inc.; Fringe Insurance
Benefits, Inc.; and Fringe Benefit Group,

Defendants.

FIRST AMENDED CLASS ACTION COMPLAINT

PRELIMINARY STATEMENT

1. Plaintifts Heriberto Chavez; Evangelina Escarcega, on behalf of her disabled son,
Jose Escarcega; and Jorge Moreno bring this action for themselves and a proposed class of similarly
situated participants and beneficiaries under the Employee Retirement Income Security Act of 1974,
as amended (“ERISA”), 29 U.S.C. § 1001 ct seq., against Defendants Fringe Benefits, Inc., Plan
Benefit Services, Inc., and Fringe Benefit Group (collectively, “Defendants”).

2. Defendants created two intertwined trusts that they now administer and control: a
retirement benefits trust, the Contractors and Employee Retirement Trust (“CERT?”), and a health
and welfare benefits trust, the Contractors Plan Trust (“CPT”). (CERT and CPT are collectively
referred to as the “Trusts”.)

3. Through conflicted and disloyal decisions, Defendants have paid themselves grossly
excessive compensation for the administration of the Trusts, enriching themselves at the expense of
Plaintifts and other similarly situated participants and beneficiaries, all of whom have been directly
financially harmed by paying more for health care benefits and/or by having less money allocated to

their individual retirement benefits accounts than they otherwise would have.
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4. Plainuffs seck restitution, surcharge, a constructve trust, disgorgement of windfall
profits, injunctve relief and/or other appropriate relief under ERISA for losses suffered by
Plaintffs and the proposed class from July 6, 2011 (six years prior to the filing of the initial
complaint in this action), through the present and ongoing (““the relevant time period™).

5. Plaintiffs and the proposed class of similarly situated participants and beneficiaries
include approximately 125,000 workers who receive their benefits through CERT and CPT. They
receive these benefits under standard employee benefit plans that Defendants design and market,
and which employers across the country adopt through standardized adoption and retainer
agreements that Defendants prepare.

6. The vast majority of the more than 1,500 emplovers participating in CERT and CPT
are small, with less than 100 employees, and most contract for public works jobs that require them
to pay certain amounts per hour for wages and fringe benefits, as a matter of federal and state
prevailing wage law.

7. By signing up their employees to receive benefits through the Trusts, emplovers seck
to comply with their minimum prevailing wage obligations.

8. For the minimal administrative and marketing services they provide as part of
arranging health care and retirement benefits for emplovers, Defendants charge fees on top of the
costs of the workers’ benefits. Some of these fees have been disclosed in Defendants’ contracts with
emplovers; others have not.

9. All fees arc excessive relative to both industry standards and to the limited services
actually provided by Defendants, who have collected more than $100 million from the Trusts during
the relevant tume period as direct and indirect compensation, according to annual reports submitted
to the IRS.

10. The fees that Detfendants charge for CPT and CERT are directly allocated to
workers’ retirement and health and welfare accounts.

11 As a result of Defendants’ illegal actions, workers were charged more for health care

and/or accrued less retirement savings than they otherwise would have, giving rise to the causes of

o



Case 1:18-cv-00369-LY Document 1-3 Filed 05/02/18 Page 4 of 29
Case 1:17-cv-00659-SS Document 42 Filed 12/04/17 Page 3 of 28

action brought here for breaches of fiduciary duty and prohibited transactions in violation of
[ERISA.
LEGAL FRAMEWORK

12. LERISA was enacted for the principal purpose of protecting participants and
beneficiaries” interests in retirement and welfare benefit plans, by establishing strict standards of
responsibility and conduct for those who administer employee benefits plan, and by providing for
appropriate remedies and sanctions for violations.

13. ERISA’s fiduciary duties are the “highest known to law.” A fiduciary must discharge
tts duties with respect to a plan “solely in the interest of the participants and beneficiaries,” ERISA
§ 404(a)(1), 29 US.C. § 1104(a)(1) (duty of loyalty), for the “exclusive purpose” of “providing
benefits to participants and their beneficiaries,” and “defraying reasonable expenses of administering
the plan,” 7d. § 1104(a)(1)(:\) (exclusive purpose duty of lovalty), and with the “care, skill, prudence,
and diligence under the circumstances that a prudent [person] acting in a like capacity and familiar
with such matters would use in the conduct of an enterprise of a like character and with like aims,”
d. § 11042)(1)(B) (duty of prudence).

14 Defendants, who are fiduciaries for all the reasons set forth in this Complaint, have
breached their duties under ERISA § 404(a), by arranging for their own excessive compensation at
the expense of Plaintiffs and other plan participants and beneficiaries who received their benefirs
through CERT and CPT.

15. ERISA also protects participants and beneficiaries through rules barring certain
transactions with “parties in interest” under ERISA § 406(a), 29 U.S.C. § 1106(a). A “party in
interest” includes a fiduciary, as well as non-fiduciary entides providing any services to a plan,
among others. See ERISA § 3(14), 29 U.S.C. § 1002(14).

16. FERISA’s prohibited transaction rules bar fiduciaries from certain transactions when
they are sclf-interested, which are per se violations of ERISA § 406(b), 29 U.S.C. § 1106(b).
Defendants, who are fiduciaries, violated ERISA’s prohibited transaction rule by their self-dealing,

and by failing to act with an “eye single” to the interests of participants in the plans.
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17. A party in interest, whether or not a fiduciary, can be held liable for participation in
prohibited transactions. Harris Trust & Savings Bank v. Salomon Smith Barney, Inc., 530 U.S. 238, 248-49
(2000). As service providers, whether or not they are fiduciaries (although they are, as explained
herein), Defendants have violated LRISA’s prohibited transaction rule by engaging in transactions
with the plans participating in CI"1"and CERT and paying themselves out of plan assets.

18. In sum, Defendants are liable to under ERISA to Plaintiffs and the proposed class
for Defendants’ breaches of fiduciary duty and prohibited transactions, as described in this
Complaint and as will be proven at trial.

JURISDICTION
19. Plaintitfs bring this action under FERISA §§ 302(a)(2) and 502(a)(3), 29 U.S.C.
§§ 1132(2)(2), (3). This Court has subject matter jurisdiction over Plaintiffs’ claims under ERISA
§ 502(e)(1), 29 US.C. § 1132(c)(1), and under 28 U.S.C. § 1331 because this action arises under the
laws of the United States.
VENUE

20. Venue lies in the Western District of Texas under ERISA § 502(e)(2), 29 U.S.C.

§ 1132(c)(2), because Defendants may be found in this District and/or the alleged breaches took
place in this District. Venue also is proper under 28 U.S.C. § 1391(b), in that a substantial part of the
events or omissions giving rise to Plaintffs’ claims occurred within this District.

PARTIES
Heriberto Chavez

21. Plainuff Heriberto Chavez works 40 hours a week as a floor technician for Training,
Rehabilitation & Development Institute, Inc. (“TRIDI”). He cleans and polishes the floors at the
Port of Entry at the border of El Paso and Ciudad Juarez, Mexico. Mr. Chavez resides in El Paso,
Texas.

22. Mr. Chavez is a participant, as defined in ERISA § 3(7), 29 U.S.C. § 1002(7), in the
TRDI Health & Welfare Plan. Mr. Chavez is also a participant, as defined in ERISA § 3(7), 29

U.S.C. § 1002(7), in the TRDI Retirement Plan, because contributions should have been made on
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his behalf to that plan. I'rom August 2014 through some time in 2016, TRIDI provided health and
welfare benefits through CPT, and retirement benefits through CERT.

23. "TRDI was required to provide certain specific wages and fringe benefits amounts
under the applicable legally-mandated prevailing wage determination to its employees, including Mr.
Chavez. TRDI paid Mr. Chavez $12.19 an hour for his work. TRDI also contributed from $3.71 an
hour up to $4.25 an hour to CPT for his benefits, pursuant to the applicable wage determinations in
effect during the relevant time period, and TRDI’s contract with Defendants. To illustrate, when Mr.
Chavez was paid $12.19 an hour and TRDI contributed $4.00 an hour to his fringe benefit account,
1f Mr. Chavez worked 160 hours in a month, TRDI would pay him wages of $1,950.40 that month,
plus contribute $640.00 a month to the health and welfare account managed by Defendants.

24 As a full-ime employee, Mr. Chavez was enrolled in health and welfare plans,
including a Blue Cross/Blue Shicld PPO for which the premium charged to his account was $570.58
a month.' This $570.58 premium included fees of at least 10° o, which Defendants assessed from Mr.
Chavez’s individual account. That is, of the $570.58 cach month that CPT assessed as a premium
from Mr. Chavez’s health and welfare account, Defendants took at least $57.05 each month from
Mr. Chavez’s account to pay themselves compensation.

25. Mr. Chavez was directly injured by Defendants’ excessive fees. First, these fees were
taken from his individual health and welfare account, so that account was depleted more than it
otherwise would have been if the fees had been reasonable. Second, the excess of any contribution
for Mr. Chavez to the welfare plan was required to be contributed to an individual CERT retirement
account in his name. However, no amount was ever contributed for Mr. Chavez to a retirement
account. There would have been such a contribution had the fees charged for Mr. Chavez not been

excessive.

" The difference between the premium and the contribution is at least in part attributable to ancillary
welfare benefits also provided through CPT, including dental and vision, life insurance, and short-
term disability insurance, all of which were paid for out of the same mandatory fringe benefit
amount from which the health benefits were paid. The fees associated with those ancillary welfare
benefits are not disclosed in any documents that have been provided to Plaindffs.
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Evangelina Escarcega

26. Plaintiff Evangelina Escarcega is the legal representative of her son, Jose Escarcega,
due to his intellectual disabilities. Mr. Escarcega and his mother Evangelina reside in El Paso, Texas.

27. Mr. Escarcega works part-time as a custodian for TRIDI at the Port of Entry at the
border of El Paso and Ciudad Juarez, Mexico.

28. Mr. Escarcega is a participant, as detined in ERISA § 3(7), 29 U.S.C. § 1002(7), in the
CERT Retirement Plan and the TRDT Health & Welfare Plan.

29. TRDIT was required to provide certain specific wages and fringe benefits amounts
under the applicable legally-mandated prevailing wage determination to its employees, including Mr.
Escarcega. TRDI paid Mr. Escarcega $11.98 an hour for his work, and contributed an additional
amount of $3.71 - $4.25 an hour to CERT and CPT for his benefits, pursuant to the applicable wage
determinations in effect during the relevant time period, and TRDI’s contract with Defendants.

30. From August 2014 through May 2015, TRDI made a total of $2,698.37 in
contributions to CERT on behalf of Mr. Fscarcega. Mr. Escarcega paid fees for plan administration
services out of his individual retirement account. Had Defendants not compensated themselves
excessively, Mr. Fscarcega would have had greater contributions to his retirement benefits account
and accrued greater retirement savings over time.

31. In June 2015, Mr. Lscarcega was enrolled in the TRDI Health & Welfare Plan, which
provided benefits through CPT unual July 2016. CPT covered Mr. Escarcega, as a part time worker,
through a limited medical plan, which provided discounts for medical services, capped at specific
amounts for specific services. The premium amounts for these limited medical benefits varied
berween $6+4.60/month and $222.21/month, depending on the number of hours Mr. Escarcega
worked. Defendants assessed 17°0 of the premium to compensate themselves for administering this
Plan. Once Mr. Escarcega was enrolled in the limited medical plan, he no longer received
contributions to his retirement account.

32 Mr. Escarcega was directly injured by Defendants having charged excessive fees.

First, these fees were taken from his individual retirement and health and welfare accounts, so those
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accounts were depleted more than they otherwise would have been if the fees had been reasonable.
For example, his retirement account would have had greater contributions and he would have
accrued greater retirement savings had Defendants not charged excessive fees. Second, the excess of
any contribution for Mr. Chavez to the welfare plan was required to be contributed to a retirement
account in his name. However, no amount was contributed for Mr. Escarcega to a retirement
account once Mr. Escarcega was cnrolled in the limited health plan. There would have been such a
contribution had the fees charged for Mr. Escarcega’s health benetits administration not been
excessive.

Jorge Moreno

33. Plaintiff Jorge Moreno works part-time as a custodian for TRDI. He cleans the Port
of Entry at the border of Il Paso and Ciudad Juarez, Mexico. He resides in El Paso, Texas.

34 Mr. Moreno is a participant, as defined in ERISA § 3(7), 29 U.S.C. § 1002(7), in the
CERT Retirement Plan and the TRIDI Health & Welfare Plan.

35. TRDI was required to provide certaln specific wages and fringe benefits amounts
under the applicable, legally-mandated prevailing wage determination to its employees, including Mr.
Moreno. TRDI paid Mr. Moreno $11.98 an hour for his work, and contributed an additonal amount
of $3.71 - $4.25 an hour to CERT and CPT for his benefits, pursuant to the applicable wage
determinations in effect during the relevant time period, and TRDT’s contract with Defendants.

36. I'rom August 2014 through May 2015, TRIDI made contributions to CERT on
behalf of Mr. Moreno. These contributions totaled $6,318.58 based on the fringe benefit amounts of
first $3.71 an hour, and then $4.00 an hour. Mr. Moreno paid fees to Defendants directly out of his
individual retirement plan account.

37. In June 2015, while he was working full-time, Mr. Moreno was enrolled in health and
welfare benefits which included premiums for health and welfare benefits, including health benefits
ata cost of $570.58 a month for individual health coverage through a Blue Cross/Blue Shield PPO.
The premium of $570.58 a month included fees of at least 10%, which Defendants assessed from

Mr. Moreno’s individual account. That is, of the $370.58 each month that CPT assessed as a

|
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premium from Mr. Moreno’s health and welfare account, Defendants paid themselves at least $37.03
in compensation.

38. Mr. Moreno was directly injured by Defendants having charged excessive fees. First,
these fees were taken from his individual retirement and health and welfare accounts, so those
accounts were depleted more than they otherwise would have been if the fees had been reasonable.
FFor example, his retirement account would have had greater contributions and he would have
accrued greater retirement savings had Defendants not charged excessive fees. Second, the excess of
any contribution for Mr. Moreno to the welfare plan was required to be contributed to a retirement
account in his name. [lowever, no amount was contributed for Mr. Moreno to a retitement account
once Mr. Moreno was enrolled in the limited health plan. There would have been such a
contribution had the fees charged for Mr. Moreno’s health benefits administration not been
excessive.

Defendants
a. Background on All Defendants

39. Defendant Fringe Benefit Group is the parent company of Defendants Plan Benefit
Services, Inc., and Fringe Insurance Benefits, Inc. Fringe Benefit Group is headquartered in Austin,
Texas.

40. Fringe Benefit Group is the Master Plan Sponsor and Recordkeeper of the Trusts.

41. Defendant Plan Benefit Services, Inc. performs administrative services for the
Trusts. Tris a wholly-owned subsidiary of I'ringe Benefit Group and is located in Austin, Texas.

42, Detendant Fringe Insurance Benefits, Inc. is an insurance brokerage firm. Itis a
wholly-owned subsidiary of I'ringe Benefit Group located in Austin, Texas.

43. Plan Benefit Services, Inc. and Fringe Insurance Benefits, Inc. are solely owned by
Travis West. Mr. West has stated in a sworn declaration that “PBS and FIBI collectively do business
as Fringe Benefit Group.” All three entities have the same physical address and the same website,
and their website states that Fringe Benefit Group “includes” Plan Benefit Services, Inc., Fringe

Insurance Benefits, Inc., and The Contractors Plan (which is the umbrella for both the CPT and
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CERT Trusts). Travis West is the registered agent for service of process for Fringe Benefit Group,
Plan Benefit Services, Inc., and I'ringe Insurance Benefits, Inc., and the executive team for all three

Defendants is, on information and belief, the same.

b. Defendants are Parties in Interest and Fiduciaries of the Plans in CPT and
CERT.

+4. All Defendants are service providers to the Trusts and to the employee benefit plans
participating in the Trusts, and are parties in interest to the employee benefit plans under ERISA
$3(14H(B), 29 US.C. § 1002(21)(B).
45. Fringe Benefit Group is a fiduciary within the meaning of ERISA § 3(21)(A), 29
U.S.C. § 1002(21)(A), of the emplovee benefit plans participating in CPT because it exercises
authority and control respecting management and disposition of the employee benefit plan assets
held in CPT. Specifically, it:
a. controls disbursements from the Trust, including pavments made from plan
assets for fees to itself and its affiliates;
b. retains discretionary authority and control to appoint and remove the Trustee of
CPT; and
c. retains discretionary authority and control to select and remove service providers
to the emplovee benefit plans participating in CPT, including Plan Benefit
Services, Inc. and related party Fringe Insurance Benefits, Inc.
46. Fringe Benefit Group is a fiduciary within the meaning of ERISA § 3(21)(\), 29
U.S.C. §1002(21)(A), of the employee benefit plans participating in CERT because it exercises
authority and control respecting management and disposition of the employee benefit plan assets
held in CIERT. Specifically, it:
a. directs the Trustee and other third partes with respect to disbursements from
the Trust, including for its own fees;
b. selects the investment platform options made available to emplovers (and thus

exercises authority over its own compensation from investment providers);
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c. retains discretionary authority and control to appoint and remove the Trustee of
CERT; and

d. retains discretionary authority and control to select and remove service providers
to the employee benefit plans participating in CERT, including Plan Benefit
Services, Inc. and related party Fringe Insurance Benefits, Inc.

47. On information and belief, Fringe Benefit Group has de facto control over Plan
Benefit Services, Inc. and I'ringe Insurance Benefits, Inc., and the three entities are so closely related
as to be interchangeable. Thus, all Defendants are functional fiduciaries of the Trusts.

FACTS

48. Fringe Benefit Group was founded as a vehicle for non-union emplovers to compete
for federal, state, and local government contracts. These contracts often require payment of
prevailing wages, defined as the wages and benefits paid to the majority of laborers or mechanics in
the same job classification on similar projects 1n the arca during the relevant ume period.

49. Fringe Benefit Group sclls the “Contractors Plan,” which offers retirement benefits
through CERT and welfare benefits through CPT. The Contractors Plan markets itself to emplovers
as a means to making the “leanest bid,” saving money on payroll taxes, and avoiding fiduciary
liability, while complying with federal and state prevailing wage laws. While the Plan may save
employers money and help them win contracts, the pension and health benefits come at a high cost
to the workers because of the excessive fees charged by Defendants.

50. Through their control of CIRT and CPT, as further set forth below, Defendants
have received direct and indirect compensation totaling over $100 million from 2010 to 2015.

The Welfare Plan (CPT)

a. The Fringe Benefit Group Exercises Control Over CPT, a Multiple
Employer Welfare Arrangement that Defendants Created.

51 CPT is a multple-employer welfare arrangement (“MEWA”) within the meaning of
ERISA § 3(40;, 29 U.S.C. § 1002(40). A MEWA 15 also known as a multple employer trust. As the

Departnent of Labor has explained, these are “vehicles for marketing health and welfare benefits to

10
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employers for their employees.” See U.S. Department of Labor, Employee Benefits Security
Administration, Multiple Employer Welfare Arrangements under the Employee Retirement Income Security Act
(ERISA): A1 Guide to Federal and State Regulation, avalable at
https://www.dol.gov/sites/default/ files /ebsa/about-ebsa/our-activities / resource-
ccntcr/publicaLions/mewa—urlder—crisa—a—guide—to—fcdcral—and—state—regulation.pdf.

52. CPT provides health and other welfare benefits to employees of contractors working
on projects covered by state and federal prevailing wage laws. In 2015, CPT had 15,522 end-of-year
active participants and 162 participating emplovers.

53. Each participating emplover’s health and welfare plan is an employee welfare benefir
plan within the meaning of ERISA § 3(1), 29 U.S.C. § 1002(1). Each of the plans enters into an
Adoption Agreement with Fringe Benefit Group, which is the Master Plan Sponsor and
Recordkeeper of CPT. Plan Benetit Services, Inc. was previously the Master Plan Spom:or and
Recordkeeper, and Fringe Benefit Group assumed this role between 2014 and 2016. The Trust
Agreement provides that Fringe Benefit Group is the Recordkeeper, but it may retain another
person or entity as the Recordkeeper.

54. Participants receive health and welfare benefits through the purchase of insurance
contracts by their employer’s plan. Fringe Benefit Group procures these insurance policies for plans
with the consent of the Trustee of CPT, Pentegra Trust Company. Specifically, Fringe Benefit
Group selects options for insurance companies and policies, and proffers them to employers.

55. Pursuant to the Trust Agreement, although the Trustee is the custodian of Trust
asscts, Fringe Benefit Group has the authority to direct the Trustee regarding disposition of such
assets. Pringe Benefit Group is authorized to “hold and administer the Trust Fund on behalf of the
Trustee,” and it receives and holds contributions to the Trust.

56. Fringe Benefit Group is solely responsible for instructing third parties such as banks
or insurance companies regarding disbursement of Trust Fund assets on behalf of the Trustee and

any participant.

11
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57. I'ringe Benefit Group also has sole responsibility to pay insurance premiums out of
the Trust for participating plans.

58. Fringe Benefit Group may direct the Trustee to subdivide the Trust Fund into
separate funds and allocate assets among the subdivisions, in order to maintain separate records for
each emplover or plan.

59. Fringe Benefit Group has the power to charge plans a share of Trust expenses which
“generally benefit all or most” plans, “or which are necessary for the operation of the Trust.” This
is a discretionary power granted by the Trust Agreement.

60. Fringe Benefit Group has the power to appoint and remove the Trustee of CPT.

b. Defendants Exercise Control Over CPT and Charge Significant Fees,
but the Services They Perform for Participants Are Minimal.

61. Fringe Benefit Group does not play any role in paying or processing medical claims
or provider billing, as would a traditonal third-party administrator for health and welfare benefits.

62. Instead, Fringe Benefit Group (or its affiliate) performs services including assisting
emplovers with applications for insurance and forwarding the applications to insurers; assisting in
soliciting competitive bids from carriers and negotiating renewals with carriers; maintaining a census
of covered participants and participant accounting records; transmitting premium payments to
insurers; providing a toll-free call center for participants to get information about enrollment and
contributions; and filing an IRS Form 5500 for CPT.

63. In other words, Fringe Benefit Group exercises control over Trust assets, acts as an
intermediary between participating plans and insurers, and performs limited recordkeeping
functions.

64 Defendant Fringe Insurance Benefits, Inc. performs undescribed “marketing and
sales-related services” for CPT, the nature and scope of which are not defined further in the
Adoption Agreement.

05. The Adoption Agreement states that plans will pay Plan Benefit Services, Inc. and

Fringe Insurance Benefits, Inc. each 5% of the applicable insurance premium for those workers who
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have general medical benefits, for a total of 10°0 in fees. For those workers who have limited
medical benefits (i.e., basic insurance coverage capped at specific amounts for specific services),
plans pay Fringe Insurance Benefits, Inc. 15% of the premiums (with 10% of that amount going to
an undetined “agent”), and Plan Benefit Services, Inc. an additional 2% of the premiums, for a total
of 17%0 1n fees.

06. Schedule C to the Adoption Agreement states that “the plan administratve fees are
paid by the plan from the trust and are allocated to participant accounts in proportion to each
participant’s premiums.”

67. Put another way, plans make contributions to CPT; Plan Benefit Services, Inc. and
F'ringe Insurance Benefits, Inc. pav themselves fees from the Trust before transmitting funds to the
insurers; and these fees are divided up among plan participants.

68. The Adoption Agreement further states that Plan Benefit Services, Inc. receives
indirect compensation from Metlife for administratuve services In the amount of 5% of premiums

paid to MetLife for insurance offered through the plan.

c. Defendants Are Fiduciaries with Respect to Any Exercise of Their
Control Over Plan Assets, Including Arranging for Their Own
Compensation.

69. The Trust Agreement and Adoption Agreement acknowledge that the Trust “may
contain asscts from the Emplover Plans,” and is therefore “governed by ERISA.” This means that
Defendants control disposition of plan assets to pay their own fees.

70. Thus, Defendants are tiduciaries within the meaning of ERISA § 3(21)(A), 29 US.C.
§ 1002(21)(A) with respect to any exercise of their control over plan assets.

71. The Adopton Agreement and Trust Agreement disclaim Defendants’ fiduciary
status with respect to CPT and the participating plans, but ERISA defines fiduciary status in
functional terms. Under LERISA, a party cannot exculpate itself from fiduciary status just by stating
that it 1s not a fiduciary in a contract. Any entity that has control over the disposition of plan assets
is a fiduciary with respect to the exercise of that control. Defendants are fiduciaries of CPT with

respect to their imposition of fees.

13
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d. Defendants Have Compensated Themselves Excessively, Harming
Participants and Plans.

72 Financial statements of CPT show that participating employers pay an average of
11°0-13.5%0 of contributions in fees for administration and sales.

73. From 2010 ro 2015, CPT paid $32.5 million in fees to Plan Benefit Services, Inc. and
I'ringe Insurance Benefits, Inc.

74, "The fees charged to participants in employee benefits plans provided through CPT
are excessive. They are far greater than industry standards and bear no reasonable relationship to the
services provided by Plan Benefit Services, Inc. and Fringe Insurance Benefits, Tnc.

75. As Plaintitts will show at trial, the industry standard expense ratio for insured plans
for a/f administrative expenses (including but not limited to the charges for more labor-intensive
services that Defendants do not provide, such as claims administration), is about one-half to two-
thirds the expense ratio Defendants impose on Plaintiffs and the proposed class for a much
narrower set of services.

76. Thus, partcipants (including Plaintiffs) and plans are directly financially harmed by
Defendants” imposition of high fees on the plans that participate in CPT, because they pay more for

health care coverage than they would have if Defendants’ fees had not been excessive.

The Retirement Plan (CERT)

a. Fringe Benefit Group Exercises Control Over CERT, a Master Pension
Trust, and Performs Limited Setvices to the Trust.

77. CERT is a master pension trust, which sponsors a prototype defined contribution

plan—the CERT Master Plan

for employees of contractors working on projects covered by state
and federal prevailing wage laws.

78. The CERT Master Plan is adopted by participating employers’ retirement plans, each
of which is an employee pension benefit plan within the meaning of ERISA § 3(2)(A), 29 U.S.C.
§ 1002(2)(A\).

79. As of 2015, CERT had $770.5 million in assets and 1,716 participating employers.

14
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80). Fmployee and emplover contributions to the participating plans are deposited into
the Contractors and Emplovees Retirement Plan Master Trust, which is governed by a Master Trust
Agreement.

81. Under the Master Trust Agreement, Fringe Benefit Group is the Master Plan
Sponsor and Recordkeeper of CELRT. It has an array of powers and responsibilites, including:

a. The authority to enter into contracts imposing costs, fees, expenses, taxes, and
other charges and expenses on the Master Trust and the plans, and the authority
to calculate such costs for payment by the Trustee;

b. The authority to select and make available to plans various platforms for
investment of plan assets;

c.  The authority to instruct any insurance company, custodian or paving agent with
respect to Investment or disbursement of investment funds on behalf of the
Trustee and any participant;

d. The authority to direct the Trustee to make payments to such persons and at
such times and in such amounts as Fringe Benefit Group shall direct; and

¢. the right to appoint and remove the Trustee.

82. In additon, F'ringe Benefit Group (or its affiliate) performs recordkeeping and
administrative services for the Master Trust and participating plans.

83. Fringe Benefit Group is also “accountable for” all contributions to the Trust.

8-1. The Retainer Agreement provides that Plan Benefit Services, Inc. “and its affiliate”
may employ brokers to assist in marketing the plans and performing the administrative functions
delegated to Plan Benefit Services, Inc. in exchange for a portion of the fees. On information and
belief, Plan Benefit Services, Inc. selects Fringe [nsurance Benefits, Inc. to hire brokers, and Fringe
Insurance Benefits, Inc. receives fees paid out of plan assets in the Trust. On information and belief,
Plan Benefit Services, Inc. retains the authority to engage or remove Fringe Insurance Benefits, Inc.

as a service provider to the employee benefit plans participating in CERT.
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85. The Retainer Agreement and Trust Agreement do not specify what services, if any,

Fringe Insurance Benefits, Inc. performs for CERT.

b. Defendants Charge High Fees on the Trust and the Plans for Their
Administration of CERT, Harming Participants and Plans.

80. Plan Benefit Services, Inc. charges participating plans a monthly administrative fee
that is a percentage of the total plan assets. The percentage varies based on the size of the plan (in
terms of total assets). The smallest plans, with $0 to $149,999 in assets, are charged 1.35% for the
services of Plan Benefit Services, Inc.; plans with $§150,000 to $299,999 are charged 1.25%; plans
with $300,000 to $499,999 are charged 1.15%0; plans with $500,000 to $699,999 are charged 0.85%0;
plans with $700,000 to $899,999 are charged 0.60%0; plans with $900,000 to $1,199,999 are charged
0.20%; plans with $1.2 million to $1,499,999 are charged 0.15%0; and plans with at least $3 million in
total assets are not charged the administrative fee and receive a credit of 0.15% to offset other
expenses.

87. In addidon, Plan Benefit Services, Inc. charges an annual fee of $200 per plan and a
monthly participant administrative fee of up to $6.50 per participant, depending on the number of
participants in the plan. Plan Benefit Services, Inc. collects “surrender charges” when a plan
terminates its investment in CER'T and fees for various specific services, such as participant loan
processing. The Retainer Agreement between a plan and Plan Benefit Services, Inc. also makes
reference to a “Monthly Investment Provider Charge,” the amount and ultimate recipient of which
is unspecified.

88. The Retainer Agreement states that the monthly participant administrative fees are
deducted from participants’ accounts directly and the monthly plan administrative fees are “paid by
the plan from the trust and are allocated to participant accounts in proportion to each participant’s
assets.”

89. Thus, participants and plans are directly financially harmed by Defendants’

imposition of high fees on the Trust and the plans.
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90. In additon to direct fees, Defendants receive indirect compensation from
Nationwide, an investment provider to CIERT. The Retainer Agreement states that Plan Benefit
Services, Inc. receives pavment in the amount of 0.80% of assets in all plan investments at
Nationwide, and I'ringe Insurance Benefits, Inc. receives 0.35%.

91. Not all investments available to participating plans through CERT are offered by
Nationwide. Defendants also receive indirect compensation from Transamerica Life Insurance
Company, another investment provider to CERT. On information and belief, Plan Benefit Services,
Inc. and/or Fringe Insurance Benefits, Inc. receive payments from other investment providers as
well.

92. From 2010 to 2015, Plan Benefit Services, Inc. was paid $35 million in direct fees
and $14.5 million in indirect fees for its services to CIRT. In the same timeframe, Fringe Insurance
Benefits, Inc. was paid $23.7 million in indirect fees for its services to CERT, for a combined total
of $88.2 million.

93. From 2010 to 2015, direct and indirect fees to Plan Benefit Services, Inc. and Fringe
Insurance Benefits, Inc. averaged about 2% of CEERT’s total pension plan assets.

94. The above-described fees include recordkeeping and other administrative services
only, in addition to payments made to Defendants from investment providers. In other words, they
arc exclusive of the investment fees charged to participants in CERT by providers of particular
investment products.

95. Detendants’ tees far exceed industry standards and bear little relationship to the
services they are providing to CEERT. A study by Deloitte Consulting for the Investment Company
Institute found that in 2013 the average “all in” (1.c., administrative and investment) fee paid by
participants and/or sponsors of defined contribution pension plans was 1.17% of assets for plans
with $1 to $10 million in assets, 0.89%0 of assets for plans with $10 to $100 million in assets, 0.63%
of assets for plans with $100 to $500 million in assets, and 0.41% for plans with over $500 million in

asscets,
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96. As Plaintffs will show at trial, even assuming that most of the participating plans in
CERT are small, fees averaging 2°0 exclusive of investment fees are grossly excessive, particularly
given the narrow set of services that Defendants provide.

97. Participants and plans have been harmed by Defendants’ imposition of excessive
fees on CILRT because their retirement savings were reduced by these fees, and this reduction

compounds over the long term to significantly impair the value of their retirement benetfits.

c. Defendants Are Fiduciaries with Respect to Any Exercise of Their Control
Over Plan Assets, Including Arranging for Their Own Compensation.

98. The CERT Master Trust is entirely composed of plan assets. As discussed,
Defendants take their fees directly out of participant accounts and otherwise compensate themselves
out of the Trust. Because they exercise control over plan assets, Defendants are fiduciaries of the
Trust within the meaning of ERISA § 3(21)(A), 29 U.S.C. § 1002(21)(:\) with respect to any such
exercise.

99. Fringe Benefit Group has discretionary authority to select the options for investment
platforms made available to plans, and it exercises that authority in its own self-interest, choosing
investment providers that will pay it a portion of assets under management, thus maximizing its
compensation.

100.  Defendants disclaim fiduciary status with respect to CERT and the participating
plans, but ERISA defines fiduciary status in functional terms. Under ERISA, a party cannot
exculpate itself from fiduciary status just by stating that it is not a fiduciary in a contract. Any entity
that has control over the disposition of plan assets is a fiduciary with respect to the exercise of that

control. Defendants are fiduciaries of CERT with respect to their imposition of fees.

Defendants’ Excessive Fees Reduce the Value of the Fringe Benefit Components of
Prevailing Wage Payments.

101, As noted above, CIERT and CPT are marketed towards employers who have
contracts to perform public works projects subject to state and federal prevailing wage laws,

including the federal Service Contract Act and the Davis-Bacon Act.
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102, Prevailing wage requirements can generally be met through a combination of wages
and fringe benefits. Employers must compensate workers in an amount equivalent to the wage and
fringe components, and may do so with a combination of wages and benefits; provided, however,
that they meet other legal requirements, such as fulfilling the terms of the employer mandate under
the ACA.

103, CERT is designed for employers to make “prevailing wage contributions” on behalf
of participants. If the employer does not spend enough on health and welfare benefits through CPT
to make up the fringe benefits component of its prevailing wage obligation, the employer may pay
(or in some cases, must pay) the remaining balance into the emplovee’s defined contribution
retirement plan account, i.e., into plan accounts held through CERT.

104.  For participants whose employers make prevailing wage contributions to CERT,
retirement contributions were reduced based on excessive fees charged to the health and welfare
plans. Had Defendants not charged excessive fees to the plans partcipating in CPT, thus increasing
the amount that employers spent on health and welfare benefits, emplovers would have had to
contribute more to CEERT to make up the balance of the fringe benefit portion, pay higher wages, or
provide additional fringe benefits to these employees to meet prevailing wage requirements.

105.  Defendants’ imposition of excessive fees on CPT and CERT drive down the value
of participants’ total package of fringe benefits. Without these fees, participants would have been
entitled to greater fringe benefits and/or higher wages. This represents a concrete financial injury to
participants, including Plainuffs.

CLASS ACTION ALLEGATIONS

106.  Plaintiffs bring this action as a class action pursuant to Rules 23(a) and 23(b)(1) or, in
the alternative, 23(b)(3) of the I'ederal Rules of Civil Procedure on behalf of the following class of
similatly situated persons (“‘the Class”): All participants in and beneficiaries employee benefit plans
that provide benefits through CPT and CIERT, other than officers and directors of the Defendants
and their immediate family members, from six years before the filing of this action undl the time of

trial.
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107. The members of the Class are so numerous that joinder of all members is
impracticable. While the exact number of Class members is unknown at this time and can be
ascertained only through appropriate discovery, Plaintiffs belicve that there are, at a minimum,
thousands of Class members. There are approximately 125,000 workers who receive their benefits
through CPT and CERT.

108.  Common questions of law and fact exist as to all members of the Class and
predominate over any questions solely affecting individual members of the Class. Among such
common questions are:

(a) Whether Defendants are parties in interest with respect to the plans that
participate in the Trusts;

(b) Whether Defendants have fiduciary duties to the plans that participate in the
Trusts;

(c) Whether Defendants have fiduciary duties to the Trusts themselves;

(d) Whether Defendants breached their fiduciary duties to the plans, the Trusts, and
to Plaintiffs and the proposed class;

(d) Whether the compensation paid to Defendants in connection with their services
to the plans and/or the Trusts is unreasonable or excessive;

(¢) Whether Defendants have knowingly participated in direct sales or exchanges
with participating plans and/or transferred or used plan assets for their own benefit; and

(f) Whether Defendants are liable to Plaintiffs and the Proposed Class for losses
caused by Defendants’ breaches of fiduciary duty and/or for other appropriate equitable relief under
ERISA, included but not necessarily limited to restitution, surcharge, a constructive trust,
disgorgement of windfall profits, and injunctive relief.

109. There are no substantial individual questions among the Class claims on the merits
of this action, and Plaintiffs are not aware of any conflicts between themselves and members of the

putative Class.
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110.  Plainuffs’ claims are typical of the claims of the members of the putative Class, as
Plaintiffs and all other members of the putative Class were harmed by Defendants’ wrongful
conduct. Plaintiffs are aggrieved by the prohibited transactions and breaches of fiduciarv duties they
and all other members of the Class have suffered at Defendants’ hands, and are intent on seeing
such wrongs remedied. Neither Plaintiffs nor their counsel have any interests that might cause them
to refrain from vigorously pursuing the claims in this class action. Thus, Plaintiffs are adequate
representatives of the Class.

111, Class certfication of Plaintiffs’ Claims for Relief is appropriate under Fed. R. Civ. P.
23(b)(1) because the prosccution of separate actions by individual Class members would create a risk
of inconsistent or varving adjudications which would establish incompatble standards of conduct
for Defendant, and/or because adjudications with respect to individual Class members would as a
practical matter be dispositive of the interests of non-party Class members.

112, In the alternative, class certification of Plaintiffs’ Claims for Relief also is appropriate
under Fed. R. Civ. P. 23(b)(3) because common issues of law and fact predominate over questions
affecting only individual members of the Class. Moreover, a class action is superior to other available
methods for the fair and efficient adjudication of this controversy. Defendants have obtained
wrongful profits through overcharges that are, on an individual level, small and difficult to detect but
in the aggregate have an enormous impact on the value of Class members’ employee benefits.
Individual parucipants, and even most plans, have an insufficient stake in the outcome of this matter
to devote rthe substantial resources that would be required to pursue it individually.

113.  Oninformation and belief, the Class is easily ascertainable because the names and
addresses of the Class members are available from Defendants, and adequate notice can be provided
to members of the Class to the extent required by Fed. R. Civ. P. 23

114, Plaintiffs are committed to fairly, adequately, and vigorously representing and
protecting the interests of the members of the Class, and have retained counsel competent and
experienced in class action litigation of this nature for this purpose. Thus, the requirements of Rule

23(g) arc met.
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CLAIMS FOR RELIEF
FIRST CLAIM FOR RELIEF

[In Defendants’ Capacities as Parties In Interest, Engaging in Prohibited Transactions
Forbidden by ERISA § 406(a), 29 U.S.C. § 1106(a), Against All Defendants]

115, Plaintiffs incorporate Paragraphs 1-114 as though set forth herein.

116. ERISA § 406(a), 29 U.S.C. § 1106(a), requires that a plan fiduciary “shall not cause
the plan to engage in a transaction, if he knows or should know that such transaction constitutes a
direct or indirect sale or exchange, or leasing of any property between the plan and a party in
interest,” or a “transfer to, or use by or for the benefit of, a party in interest, of any assets of the
plan.”

117 ERISA § 3(14)(B), 29 U.S.C. § 1002(14)(B), defines any person providing services to
an cmplovee benefit plan as a party in interest.

118.  Defendants provide, inter alia, administrative, recordkeeping, and marketing services
to the participating plans in the Trusts. Accordingly, Defendants are parties in interest with respect
to the plans whether or not they are fiduciarices.

119, Defendants pay themselves fees out of plan assets held in the Trusts.

120, ERISA §502(2)(3), 29 U.S.C. § 1132(a)(3), permits a plan participant to bring a suit
to obtain appropriate equitable relief to enforce the provisions of Title I of ERISA.

121, By transacting with Defendants and paying their fees out of plan assets, the
participating plans’ fiduciaries violated IIRISA § 406(a), 29 U.S.C. § 1106(a), by causing a direct sale
or exchange with a party in interest and/or a transfer or use of plan assets to or by or for the benefit
of partics in interest, namely, Defendants.

122, Defendants knowingly participated in such prohibited transactions in violation of
ERISA § 406(a), 29 US.C. § 1106(a).

123, Through their knowing participation in prohibited transactions, Defendants profited
in amounts to be proven at trial but numbering in the millions of dollars.

124, These profits harmed Plaintiffs and members of the proposed class by reducing the

amount of money that could accumulate in their retirement and welfare benefit plan accounts.

2]
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SECOND CLAIM FOR RELIEF

[Engaging in Prohibited Transactions Forbidden by ERISA § 406(b),
29 U.S.C. § 1106(b), Against All Defendants]

125, Plaintiff incorporates Paragraphs 1-124 as though set forth herein.

126, LERISA § 406(b)(1), 29 U.S.C. § 1106(b)(1), mandates that a plan fiduciary shall not
“deal with the assets of the plan in his own interest or for his own account.”

127 ERISA § 406(b)(3), 29 US.C. § 1106(b)(3), mandates that a plan fiduciary shall not
“receive any consideration for his own personal account from any party dealing with such plan in
connection with a transaction involving the assets of the plan.”

128. ERISA § 409,29 US.C. § 1109, provides, inter alia, that any person who is a
fiduciary with respect to a plan and who breaches any of the responsibilities, obligations, or duties
imposed on fiduciaries by Tide I of ERIS.\ shall be personally liable to make good to the plan any
losses to the plan resulting from each such breach, and additionally is subject to such other equitable
or remedial relief as the court may deem appropriate.

129. ERISA § 502(a)(2), 29 U.S.C. § 1132(a)(2), permits a plan participant to bring a suit
for relief under ERISA § 409,

130.  ERISA § 502(a)(3), 29 U.S.C. { 1132(a)(3), permits a plan participant to bring a suit
to obtain appropriate equitable relief to enforce the provisions of Title T of ERISA or to enforce the
terms of a plan.

131, Defendants are fiduciaries of the plans that participate in CERT and CPT, as set
torth in Paragraphs 45-47, 69-71, and 98-100 above.

132, Defendants engaged in prohibited transactions in violation of ERISA § 406(b), 29
U.S.C. § 1106(b), by hiring themselves to perform services to the plans, by paying themselves
excessive compensation out of plan assets, and by arranging for excessive compensation to
themselves from other service providers to the plans.

133. Through these prohibited transactions, Defendants caused losses to participants and

plans in amounts to be proven at trial but numbering in the millions of dollars.
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THIRD CLAIM FOR RELIEF

[Breach of Fiduciary Duty Under ERISA §§ 502(a)(2) and (a)(3),
29 U.S.C. §§ 1132(a)(2) and (a)(3), Against All Defendants]

134 Plainuff incorporates Paragraphs 1-133 as though set forth herein.
135 ERISA § 3(21), 29 US.C. § 1001(21), provides that a person is a fiduciary of a plan
to the extent he “exercises any discretionary authority or discretionary control respecting

bEIN11

management of such plan,” “exercises any authority or control respecting management or
disposition of its assets,” or “has any discretionary authority or discretionary responsibility in the
administration of such plan.”

136.  Defendants are fiduciaries of the plans participating in CPT and CEERT as set forth
in paragraphs 45-47, 69-71, and 98-100 above.

137. ERISA § 404a)(1), 29 U.S.C. § 1104(a)(1), requires, inter alia, that a plan fiduciary
discharge his, her, or its duties with respect to a plan solely in the interest of the participants and
beneficiaries and with the care, skill, prudence, and diligence under the circumstances then prevailing
that a prudent person acting in a like capacity and familiar with such matters would use in the
conduct of an enterprise of a like character and with like aims.

138. ERISA [ 409,29 U.S.C. § 1109, provides, inter alia, that any person who is a
fiduciary with respect to a plan and who breaches any of the responsibilities, obligations, or duties
imposed on fiduciaries by Tite T of ERISA shall be personally liable to make good to the plan any
losses to the plan resulting from cach such breach, and additionally is subject to such other equitable
or remedial relief as the Court may deem appropriate.

139. ERISA § 502(a)(2), 29 U.S.C. § 1132(a)(2), permits a plan participant to bring an
action for relief under ERISA § 409.

140 ERISA §502(2)(3), 29 US.C. § 1132(a)(3), permits a plan participant to bring an
action to obrain appropriate equitable relief to enforce the provisions of Title I of ERISA or to

enforce the terms of a plan.
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141, Defendants breached their duty of lovalty under ERISA § 404(a)(1), 29 U.S.C.
§ 1104(a)(1). These breaches include but are not limited to the following: hiring themselves to
perform services for the plans; paying themsclves excessive compensation from plan assets; and, on
information and belief, paying themselves extracontractual fees and determining in their discretion
the amount of said fees and failing to disclose said fees to participants,

142 Detendants have profited from the fiduciary violations alleged herein in an amount
to be proven at trial.

143, Defendants’ actions caused losses to participants and plans in an amount to be
proven at trial.

PRAYER FOR RELIEF
Wherefore, Plaintiffs pray as follows:

As to the First Claim for Relief:

A Certify this action as a class action under Federal Rule of Civil Procedure 23,

B. Declare that Defendants have knowingly participated in prohibited transactions and
violated ERISA in their capacity as parties in interest to the plans;

C. [:njoin Defendants from engaging in further prohibited transactions;

D. Order Defendants to disgorge any profits they have made through prohibited
transactions and impose a constructive trust and/or equitable lien on any funds received by
Defendants in the course of or as a result of prohibited transactions;

I Order that Defendants provide other appropriate equitable relief to the plans,
including but not limited to restitution and an accounting for profits;

F. Award Plaintiffs reasonable attorneys’ fees and costs of suit incurred herein under
ERISA § 502(g), 29 US.C. § 1132(g), and/or for the benefit obtained for the common fund;

G. Order Defendants to pay prejudgment interest; and

. Award such other and further relief as the Court deems equitable and just.

As to the Second Claim for Relief:

A Certify this action as a class action under Federal Rule of Civil Procedure 23;
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B. Declare that Defendants engaged in prohibited transactions in violation of ERISA §
406(b), 29 U.S.C. § 1106(b), by dealing with the plans in their own interest or for their own account
or by knowingly participating in such self-dealing;

C. Enjoin Defendants from further prohibited transactions;

D. Order Defendants to make good to the plans the losses resulting from their
prohibited transactions;

L. Order Defendants to disgorge any profits they have made through prohibited
transactions and impose a constructive trust and/or equitable lien on any funds received by
Defendants in the course of or as a result of prohibited transactions;

I Order that Defendants provide other appropriate equitable relief to the plans,
including but not limited to restitution and an accounting for profits;

G. Award Plaintiffs reasonable attorneys’ fees and costs of suit incurred herein under
ERISA § 502(g), 29 U.S.C. § 1132(g), and/or for the benefit obtained for the common fund;

H. Order Defendants to pay prejudgment interest; and

L. Award such other and further relief as the Court deems equitable and just.

As to the Third Claim for Relief:

A Certify this action as a class action under Federal Rule of Civil Procedure 23;

B. Declare that Defendants have breached their fiduciary responsibilities to the Class
and knowingly participated in breaches of fiduciary responsibility to the Class;

C. Fnjoin Defendants from further violations of their fiduciary responsibilities,
obligations, and duties;

D. Order Defendants to make good to the plans the losses resulting from these
fiduciary violatons;

L. Order that Defendants provide other appropriate equitable relief to the plans,
including, but not limited to, surcharge, restitution, providing an accounting for profits, imposing a
constructive trust and/or equitable lien on any funds wrongfully held by Defendants, or ordering

Defendants to disgorge any profits that they have made through breaches of fiduciary duty;

20
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I Award Plaintiffs reasonable attorneys’ fees and costs of suit incurred herein under

ERISA §502(g), 29 U.S.C. § 1132(g), and/or for the benefit obrained for the common fund;

G. Order Defendants to pay prejudgment interest; and
H. Award such other and further relief as the Court deems equitable and just,
Dated: December 4, 2017 Respectfully submitted,

By: Ls/ Catha Worthman

Catha Worthman*
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